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CIPFA is one of the leading professional accountancy bodies in the UK and the only one
that specialises in the public services. It is responsible for the education and training of
professional accountants and for their regulation through the setting and monitoring of
professional standards. Uniquely among the professional accountancy bodies in the UK,
CIPFA has responsibility for setting accounting standards for a significant part of the
economy, namely local government. CIPFA’s members work (often at the most senior level)
in public service bodies, in the national audit agencies and major accountancy firms. They
are respected throughout for their high technical and ethical standards, and professional
integrity. CIPFA also provides a range of high quality advisory, information and training
and consultancy services to public service organisations. As such, CIPFA is the leading
independent commentator on managing and accounting for public money.

TECH4/FMP/AG/pmh/1613




CONTENTS

FOREWORD

ACKNOWLEDGEMENTS

EXECUTIVE SUMMARY

THE FINANCE DIRECTOR IN CONTEXT

THE ROLES OF THE FINANCE DIRECTOR
MAINTAINING STRONG FINANCIAL MANAGEMENT
UNDERPINNED BY EFFECTIVE FINANCIAL
CONTROLS

CONTRIBUTING TO CORPORATE
MANAGEMENT AND LEADERSHIP

SUPPORTING AND ADVISING DEMOCRATICALLY ELECTED
REPRESENTATIVES

SUPPORTING AND ADVISING OFFICERSIN
THEIR OPERATIONAL ROLES

LEADING AND MANAGING AN EFFECTIVE AND
RESPONSIVE FINANCIAL SERVICE

THE POSITION AND INFLUENCE OF

THE FINANCE DIRECTOR

APPENDIX A Lega opinion on therole of the finance director
APPENDIX B Legal opinion on the definition of ‘ officer’
APPENDIX C Guidance note on recommended procedures

relating to a report made by a Chief Financial Officer under
section 114, Local Government Finance Act 1988

TECH4/FMP/AG/pmh/1613



FOREWORD

This Statement takes account of developments affecting local authority finance directors since
CIPFA issued its previous Statement in 1999. It is designed to provide advice to finance
directors in carrying out both their statutory responsibilities and their strategic and policy
development roles. It is also intended to be helpful to local authorities in dealing with
tensions and related risks that can arise when revising political, organisational and
managerial structures.

In issuing a revised Statement now we recognise that further review will be needed as the
modernisation agenda continues to gather pace and other policy developments are
introduced. However, CIPFA believes that it isimportant to provide a practical source of
guidance to finance directors to help them deal with recent changes and to discharge their
increasingly onerous duties. We hope that local authority councillors and other chief
officers will aso recognise the value of there being a clear statement of the finance
director’ srole and that they will wish to endorse this Statement’ s conclusions.

Mike Weaver
Chairman of the Working Group
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APPLICATION

This Statement appliesto all local authority bodies that are required to follow the Statement
of Recommended Practice on Local Authority Accounting in the United Kingdom. That is
local authorities, police authorities, fire authorities, joint committees and joint boards of
principal authorities in Great Britain. Also in England and Wales parish, town and
community councils with budgeted income of more than £500,000 as defined in the

accounts and audit regulations 1996. In Northern Ireland this Statement (and the SORP)
appliesto all district councils.
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EXECUTIVE SUMMARY

Over recent years, the modernising agenda has continued to gather pace and bring a
steady stream of fresh challenges for councillors and officers alike. Whilst
continuous improvement of front-line services remains the ultimate goa there is also
a renewed focus on local authorities underlying structures and processes and an
expectation that there will be a sound governance framework and effective approach
to financial management underpinning all that an authority does.

The relationship between local and central government is also changing with a
growing tendency to link financial freedoms and other powers with the achievement
of specific outcomes and targets. In seeking to meet these targets, local authorities
are increasingly looking for innovative solutions both in the way services are
provided and in their funding. Partnership working with a wide variety of public,
private and voluntary bodies is now common place and many authorities are setting
up companies and getting involved in Public Private Partnerships and Private Finance
Initiative projects.

The heightened expectations of service users are also having a considerable impact —
the public now demands exemplary standards of behaviour and high quality, good
value services. External audit and inspection regimes have also been expanded and
given a new profile to monitor progress, assess achievement levels and provide
feedback to organisations and their stakeholders.

As authorities strive to meet these challenges and branch out into new areas, the role
of the finance director becomes ever more critical — not only in assessing risk and
ensuring probity in the use of public money, but aso in securing sound financial
management and effective controls. In covering this ground the finance director can
make an important contribution to the effectiveness of the organisation and help the
authority to demonstrate openness and transparency in the way it operates and
conducts its business.

At the same time, the finance director has an absolute and overriding responsibility to
discharge his or her statutory duties as the authority’s ‘ Responsible Finance Officer’
(RFO). In practice this means that the finance director carries a responsibility for
managing the totality of the authority’s financial affairs in al of its dealings. In
addition he or she has afiduciary responsibility to local citizens.

To be able to fulfil these statutory responsibilities effectively and to facilitate robust
corporate governance, the finance director needs to be at the heart of the authority’s
decision making process and play a key role in the organisation — not only to ensure
that finance views carry appropriate weight in policy and decision making but also so
that he or she is able to intervene with authority if proper standards are not being met
at any time.
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1.7 In CIPFA’s view there are five key roles that are critica to the achievement of a
finance director’ s statutory responsibilities

o maintaining strong financial management underpinned by effective financial
controls

o contributing to corporate management and leadership

o supporting and advising democratically elected representatives

o supporting and advising officersin their operational roles

o leading and managing an effective and responsive financial service.

1.8 It is essentia that an authority’s organisational and managerial structures facilitate
rather than frustrate the fulfilment of the finance director’s statutory responsibilities.
To ensure that this is the case CIPFA has identified four key requirements that should
be observed when considering the position and influence of the finance director
within an authority

o there should be a single finance director in each authority who is a qualified
member of a specified accountancy body and is vested with the statutory
responsibilities and with the strategic and corporate roles set out in paragraph
1.7

o the finance director should be a member of the authority’s corporate
management team” to ensure that financial and funding implications are factored
into discussions from the outset and should have a parallel right of access to
meetings of the authority’s political executive for all discussions that have a
financial dimension

o in order to ensure that there is an appropriate and clearly defined division of
responsibilities for the corporate management of an authority, such that no one
individual has unfettered powers of decision, the role of the finance director
should not normally be combined with the role of the chief executive. Where,
in particular local circumstances, authorities decide to combine these two roles,
overall governance arrangements should be reviewed to ensure that adequate
checks and balances exist in relation to decison making by the chief
executive/finance director?

o in order to ensure that the statutory duties are discharged effectively, the finance
director should be able to control and influence both the work programme of
internal audit in support of those duties and the quantity and quality of staff
made available to undertake the relevant internal audit projects.

! The corporate management team is defined as the body of individuals at officer level who collectively are
responsible for the authority’s leadership and strategic direction, defining control mechanisms, supervising
overall management and reporting on stewardship and performance.

2 Seeparagraphs 9.17 and 9.18.
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19 CIPFA recognises that it is for each loca authority to satisfy itself that its
management arrangements and organisational structures are consistent with the law
and that they are in line with the principles of good corporate governance. If the
guidance set out in this Statement is followed, we believe that it will provide
assurance that the finance director's statutory responsibilities can be properly
discharged and that — as part of the overall governance framework — there are strong
and effective arrangements in place for the management of the authority’s financial
affairs. Thisin turn will help the authority to ensure that its overall arrangements for
supporting the delivery of services are soundly based and effective.
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THE FINANCE DIRECTOR IN CONTEXT
TERMINOLOGY

In this Statement, the term *finance director’ refers to the most senior officer in alocal
authority with corporate responsibility for the finance function across the authority. It
is recognised that this officer could have a variety of titles and may have other rolesin
addition to his or her financia responsibilities. The term ‘finance director’ is used
throughout this Statement except where the context requires the use of a specific legal
term such as Chief Financial Officer, Responsible Financial Officer or Treasurer.

BACKGROUND

Over recent years, local authorities have faced many challenges due to the rapid pace
of change both in the way services are delivered and in their own organisational
structures and relationships.  There is aso an increasing emphasis on performance
management with central government policy requiring that authorities plan more
openly and explicitly, continuously improve their performance levels and demonstrate
that they have done so by measuring progress against wide ranging targets. At the
same time external audit and inspection regimes have been expanded to monitor
progress and assess achievement levels.

The spread of formal agreements® concerning service delivery targets and the
increasing tendency to link the powers available to an authority and its financial
freedom to the achievement of specific outcomes and targets have altered the
relationship between local and central government. The DTLR White Paper”, the
Welsh Assembly Government’s Policy Statement® and — more recently — the Local
Government Bill 2002 (England and Wales) confirm that this trend will continue and
reiterate the importance of sound financial management in all aspects of an
authority’s activities. The strength of an authority’s financial management is aso a
key consideration in the Audit Commission’s comprehensive performance assessment
regime for England.

As well as the general emphasis on sound financial management, the Local
Government Bill includes a number of proposals that will have a particular impact on
finance directors in England and Wales. Firstly there will be a statutory duty on local
authorities to monitor their income and expenditure against their budget and be ready
to take action if overspends or shortfalls in income emerge. Secondly, there will be a
specific personal duty on the Chief Finance Officer to make a report to the authority
when it is considering its budget and council tax. This report must deal with the
robustness of the estimates and the adequacy of reserves allowed for in the budget
proposals. The Bill requires councillors to have regard to the report in making their
decisions.

% Local public service agreementsin England; policy agreements in Wales; local outcome agreements are being
piloted in Scotland. There is no equivalent in Northern Ireland

* Srong Local Leadership — Quality Public Services, DTLR, December 2001

® Freedom and Responsihility in Local Government, Welsh Assembly Government, March 2002

TECH4/FMP/AG/pmh/1613 7



2.5

2.6

2.7

2.8

As far as capital finance is concerned the emphasis is shifting towards a prudential
regime that will have statutory backing in England and Wales and be underpinned by
a Code of Practice developed by CIPFA®. The Loca Government Bill confirms the
intention to introduce a statutory requirement for each local authority in England and
Wales to set prudential limits for its borrowing and makes clear that these new
borrowing freedoms must be accompanied by effective forward planning and sound
financial management. This approach will also place significant new responsibilities
on the finance director. In Scotland a similar system is being introduced through
amendments to the draft local government bill” which will abolish the existing section
94 consent controls on local authority capital expenditure and replace them with a
statutory requirement for each local authority to determine its own capital investment
within a prudential framework. A decision on any move to a prudential approach has
not yet been taken in Northern Ireland.

On a broader level, local authorities — along with other public services — are subject to
rising expectations from service users. The public demands that councillors and
officers behave with propriety and expects to receive high quality, good value
products and services across both the private and public sectors. The publicisalso far
more aware of its rights than in the past and is prepared to ensure that they are
exercised and fulfilled. The trend towards seeking greater involvement of the public
in the way public services are run means that expectations about performance levels
will rise till further. As a result issues of corporate governance, accountability,
propriety and ethical standards will remain high on the agenda along with a general
expectation that public services will be open and accessible, that their dealings will be
transparent and that the information they produce will be tailored to meet their
stakeholders’ needs.

To meet these heightened expectations, the fundamental principles of good corporate
governance need to be reflected in al aspects of an authority’s business and
encapsulated in a local code of corporate governance as recommended in the
CIPFA/SOLACE framework®. This is particularly important at a time when many
authorities are introducing new structures of political management and adopting
innovative approaches to service delivery and procurement.  Although the ultimate
responsibility for an effective approach to governance rests with the authority itself
the finance director has a key role to play in assessing risk, evaluating options and
ensuring that effective controls are in place.

Authorities are also having to find new sources of funding, including through Public
Private Partnerships (PPP) and the Private Finance Initiative (PFI1)°, and are
increasingly setting up companies and participating in partnerships with a wide
variety of public, private and voluntary bodies. Again the finance director’s role is

6

Draft Code on a Prudential Framework for Local Authority Capital finance, CIPFA, December 2001.

Depending on the progress of legislation, it is expected that a second exposure draft of the Code will be
published for consultation in Spring 2003 and the final Code in Autumn 2003.

7

Local Government in Scotland Bill — introduced in May 2002 and currently (December 2002) at committee
stage.

8 The CIPFA/SOLACE framework — Corporate Governance in Local Government: A Keystone for Community
Governance, CIPFA, 2001

® For detailed guidance see PFI/PPP: Stewardship issues — a guide for finance directorsin the public services,
CIPFA, 2001
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key both in assessing options, ensuring that public money is safeguarded and
establishing an effective control framework.

At authority level there is now a greater emphasis on devolved management with
operational staff having greater freedom to take budgetary and financial planning
decisions and front line service providers being more autonomous in terms of how
and when they access financial support services. Although the ultimate
responsibility for financial matters remains with the finance director, these structural
changes mean that the finance function has had to adapt to new ways of working and
delivering services — presenting the finance director with fresh management and
leadership challenges.

THE IMPACT ON THE ROLE OF THE FINANCE DIRECTOR

It is clear that local authorities are now subject to constant change and councillors and
officers alike must be able to respond quickly and confidently to new ideas, challenges
and pressures.

For the finance director this means that he or she must play a full role in the
authority’ s leadership and be at the heart of the decision-making process helping to
generate and progress ideas and initiatives that will assist the authority in meeting the
strategic aims and objectives that councillors have agreed. Finance directors must
aso ensure that al ‘branches of an authority receive timely, clear, accurate,
impartial, professional financial advice and support. This applies equally to the full
council, executive and scrutiny functions where such arrangements exist, to
administration and opposition groups and to individual members.

Fulfilling al of the onerous responsibilities of today’s finance directors demands a
wide range of personal qualities, skills and competencies. Above all, finance directors
need to inspire respect, trust and confidence amongst their colleagues and demonstrate
that their contribution is critical to the success of the authority. In practice this means
that they need to be both creative in addressing their strategic and corporate roles, and
effective in fulfilling their management responsibilities. They must display leadership
skills (for example, in the role of head of the finance function) and at the same time be
effective team players (for example, as corporate management team members). They
must also have ‘presence’ and be sufficiently forceful to intervene with confidence
when financial principles need to be defended or asserted or when corrective action is
required.

Finance directors must ensure that the full range of their knowledge, skills, and
competencies are constantly refreshed and kept up-to-date. As qualified accountants,
finance directors are required by their professional codes to do this. It is recommended
that finance directors display a commitment to this requirement by participating in a
formal continuing professional development scheme'™ and encouraging other finance
staff to do likewise.

10 For details of CIPFA’s CPD scheme visit CIPFA’ s website www.cipfa.org.uk/cpd
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In the case of CIPFA members there is an additional requirement to comply with
Standards of Professional Practice (SoPPs)'!. These set out standards with which
CIPFA members are required to comply in order to uphold the public interest, assure
the quality and integrity of the work for which they are responsible and to discharge
their professional obligations. Failure to comply with any relevant SoPP provides
potential grounds for disciplinary action under CIPFA’s bye-laws.

Finance directors should also ensure that there are high standards of performance and
professionalism throughout the finance function whether provided direct, through
devolved management arrangements or via an outsourced or partnership model. In
practice this means that the finance director should set out the standards expected from
staff dealing with financial matters and ensure that appropriate training is provided to
meet the needs of staff both within the finance function itself and for other staff with
financia responsibilities. The finance director should also promote and encourage
both a basic level of financial awareness amongst all councillors and staff and more
detailed financia training for those with specific financial responsibilities, including
councillorsinvolved in executive and scrutiny activities.

1 CIPFA’s overarching Sandard of Professional Practice is effective from 12 September 2002. This covers
auditing; budgetary planning and control; financial transactions management (exchequer services); financial
reporting; suspected fraud and corruption; tax management and treasury management. Thereis aso a SoPP
on ethicsissued in December 2000.
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THE ROLES OF THE FINANCE DIRECTOR
STATUTORY RESPONSIBILITIES

The overriding duty of the finance director is to fulfil the statutory responsibilities
attached to the position. These statutory duties derive from six principal sources as set
out in the following paragraphs.

Statutory Definition

The statutory definition of the * Treasurer’ was developed by case law in England and
Wales. In Attorney Genera v De Winton 1906, it was established that the Treasurer
is not merely a servant of the authority, but holds a fiduciary responsibility to the
local taxpayers. This responsibility has been incorporated into the role of the
Responsible Financial Officer.

Responsible Financial Officer

Section 151 of the Local Government Act 1972 requires that every local authority in
England and Wales should “ ... make arrangements for the proper administration of
their financial affairs and shall secure that one of their officers has responsibility for
the administration of those affairs’. Section 95 of the Local Government (Scotland)
Act 1973 substantially repeats these words for Scottish authorities. Section 73 of the
Local Government Act 1985 applies the concept of the Responsible Financial Officer
(RFO) to metropolitan police, fire and civil defence, and transport authorities, and
section 112 of the Local Government Finance Act 1988 applies the concept to police
and combined fire authorities in England and Wales. Section 127 of the Greater
London Authority Act 1999 applies the concept to the GLA and its four functional
bodies. In Northern Ireland, section 54 of the Local Government Act (Northern
Ireland) 1972 requires that “ A council shall make safe and efficient arrangements for
the receipt of money paid to it and the issue of money payable by it and those
arrangements shall be carried out under the supervision of such officer of the council
as the council designates asiits chief financial officer.”

CIPFA has obtained a legal opinion™ that the term ‘administration’ in these statutes
means responsibility for managing the totality of the financia affairs of a local
authority, in all of its dealings.

2 Bversheds, March 1999 — see Appendix A.
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35  The officer appointed as the RFO must, by virtue of section 113 of the Local
Government Finance Act 1988 in England and Wales, be a member of a specified
accountancy body™. Thereis no equivalent statutory requirement in Northern Ireland
and Scotland although in both cases, thisis widely acknowledged to be good practice.

3.6  The statutory role must be performed by an ‘officer’ of the authority. Although
‘officer’ isnot defined the legal view is that the terms *staff’ and *officer’ in the Local
Government Act 1972 and elsewhere are intended to embrace all employees of local
authorities”®. It is permissible for an authority to procure non-statutory financial
management services from an individual on the basis of a service contract.

Unlawful Expenditure and an Unbalanced Budget

3.7 The RFO's duties in England and Wales were significantly extended by section 114
of the 1988 Act which requires a report to al the local authority’s members to be
made by that officer, in consultation with the monitoring officer and head of paid
service®™, if there is or is likely to be unlawful expenditure or an unbalanced budget.
Section 114(7) requires authorities to provide their Chief Finance Officer (CFO) with
‘such staff, accommodation and other resources as are in his opinion sufficient to
allow his duties under this section (ie s114) to be performed’. The equivaent
arrangements for the Greater London Authority and its functional bodies are set out in
section 130 of the Greater London Authority Act 1999 and the report is submitted to
the Mayor of London and every member of the London Assembly. Section 114 does
not apply to Scotland — instead the requirement to set a balanced budget is established
in s108(2) of the Local Government (Scotland) Act 1973 and s93(3) of the Local
Government Finance Act 1992. In Northern Ireland, the equivalent duty — whilst not
specified in statute — would rest with the authority’s RFO in keeping with the
statutory responsibility under section 54 of the Loca Government Act (Northern
Ireland) 1972.

3.8  Section 114 has been amended following the introduction of executive arrangements
under the Local Government Act 2000 for England and Wales™®. This change relates
only to those authorities operating executive arrangements. The effect of this
modification is that the finance director is required to submit section 114 reports to the

¥ Defined to mean a qualified member of one of the six bodies comprising the Consultative Committee of
Accountancy Bodies (CCAB) inthe UK and Ireland, that is

Chartered Institute of Public Finance and Accountancy

The Institute of Chartered Accountantsin England and Wales

The Institute of Chartered Accountants of Scotland

The Institute of Chartered Accountantsin Ireland

Chartered Institute of Management Accountants

The Association of Chartered Certified Accountants.
14 CIPFA has obtained alegal opinion on this point — see Appendix B.
% Since July 2001 in England and Wales the Monitoring Officer cannot also be the Head of Paid Service or
the Chief Financia Officer — see schedule 5, Para 24 of the Local Government Act 2000 which inserts a new
subsection 1A in section 5 of the Local Government and Housing Act 1989. In Scotland section 5(1) para b of
the Local Government and Housing Act 1989 makes it each Council’s duty to appoint a monitoring officer
(MO) —the MO may be the head of paid service but shall not be the authority’s CFO.
% The Local Authorities (Executive and alternative arrangements) (Modification of enactments and other
provisions) England Order 2001. S1 No 2237. The Local Authorities (Executive arrangements) (Modifications
and enactment of further provisions) (Wales) order 2002 w.88.
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council in respect of non-executive functions in the same way as was previously the
case. However, where the decision may involve unlawful expenditure, a loss or
deficiency or an unlawful item of account as a result of the exercise of executive
functions then — under section 114A — the finance director must submit his or her
report to the executive. He or she must also send copies of the report to every member
of the authority, the externa auditor and where there is a mayor and council manager/
executive, to the council manager.

The executive must consider the report within 21 days and all action in respect of the
report must be suspended until it has been considered by the executive (the
‘prohibition period’). After considering the report the executive must provide a report
under section 115B to the council, the CFO and the external auditor, explaining what
action if any is to be taken and the reasons for that action or for not taking action.
This procedure ensures that the authority’s auditor has the information to take action
in appropriate cases, including service of an advisory notice under section 91 of the
2000 Act, a public interest report or seeking a declaration from the courts as to the
legality of the authority’ s proposed course of action.

A guidance note recommending courses of action to be followed when a report under
s114 may be required is attached at appendix C to this Statement. Although section
114 does not apply to Scotland or Northern Ireland the principles that underlie it and
the actions proposed in appendix C are recommended to finance directors as a means
of discharging their overall responsibility for sound financial management.

L ocal Government Act 2000 (England and Wales only)

The finance director’s role in England and Wales has been enhanced under the
executive arrangements introduced by the Local Government Act 2000. Under this
Act, al principal authorities in England and Wales are required to introduce executive
arrangements in the form of a leader and cabinet, an elected mayor and cabinet or an
elected mayor and council manager. Smaller shire district councilsin England (with a
population under 85,000) and any authority in Wales, may adopt ‘alternative
arrangements — a streamlined form of committee system.

Under these arrangements, the full council meeting has a statutory role to set the
authority’s policy framework as well as approving the budget and setting the council
tax. The executive (and in the case of the aternative arrangements, the committees)
must act within this policy framework and budget and to do otherwise could be ultra
virus. Authorities operating executive arrangements can appoint committees to deal
with those functions prescribed by regulations which cannot be dealt with by the
executive. These ‘non-executive functions' are largely regulatory in nature. Councils
also have to appoint at least one overview and scrutiny committee to hold the
executive to account and a standards committee to promote and maintain high
standards of conduct by members and co-opted members.

In addition to their traditional role of advising all members and officers about
statutory powers, maadministration, financia impropriety and probity, under
executive arrangements the finance director and the monitoring officer have arole in
advising whether particular decisions are likely to be contrary to the policy framework
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or budget. The statutory guidance'’ issued by the Secretary of State under the 2000
Act advises that local authorities will need to ensure that the finance director and the
monitoring officer have access as necessary to meetings and papers and that members
must consult with him/her regularly®®. The advice continues that the finance director
will have an important role in the management of the local authority in particular by

o contributing to corporate management in particular to the provision of
professional financia advice

. maintaining financial administration and stewardship

o supporting and advising members and officersin their respective roles

o providing financial information to the media, members of the public and the
community.

3.14 Theimportance of the finance director’s role as adviser to councillors is supported by
the model code of conduct for members'. The Code requires members to have regard
to advice provided by the finance director in any formal report he or she submits
under section 114 of the Local Government Finance Act 1988. There is a similar
provision in the code of conduct issued by the National Assembly for Wales. Breach
of the code of conduct is enforced by the Standards Board for England and the
Ombudsman in Wales and can lead to suspension and/or disqualification.

3.15 Inrecognition of the enhanced role of the finance director (and the monitoring officer)
the Secretary of State has made mandatory standing orders to provide that the
statutory protection in relation to dismissal currently applied to the head of paid
service will be extended to the monitoring officer and the finance director®®. This
means that the finance director (like the head of paid service and the monitoring
officer) may not be suspended for more than two months for the purpose of
investigating misconduct unless it is in accordance with a recommendation in a report
made by an independent person.

3.16 Finally, where local authorities in England and Wales are operating executive
arrangements under the 2000 Act the s151 role is categorised as a non executive
function and the finance director as a ‘statutory chief officer’. This means that the
appointment of the section 151 officer is the responsibility of the council (or one of its
committees) and not the executive. The appointment cannot be delegated to the head
of paid service or his or her nominee.

¥ New Council Constitutions, Local Government Act 2000 — guidance to English local authorities, chapter 8 —
officers' roles under executive arrangements, DETR, October 2000

'8 |n Wales the statutory guidance does not include this reference but implies that this should be the case.

° Local Authorities Model Code of Conduct (England) Order 2001. The conduct of members (Model Code of
Conduct) (Wales) Order 2001. S| No 2289 (w.177).

2 The Local Authorities (Standing Orders) (England) Regulations 2001). In Wales the 1999 regul ations apply.
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3.23

Accounts and Audit Regulations

The Accounts and Audit Regulations 1996%* (England and Wales) and, in Scotland,
the Local Authority Accounts (Scotland) Regulations 1985 impose responsibilities on
the finance director relating to accounting records and supporting information, control
systems and the statement of accounts.

A key feature of the Regulations in England and Wales is the requirement for internal
audit. Regulation 5 requires that a ‘relevant body shall maintain an adequate and
effective system of interna audit of their accounting records and control systems'.
Although there is no specific reference to internal audit for Scotland the successful
discharge of the finance director's responsibilities depends in part on effective
internal audit. Thisissueis discussed in paragraphs 9.20 to 9.28.

Local Government Bill, 2002 (England and Wales)

The Local Government Bill, 2002 emphasi ses the importance of sound and effective
financial management and signals the introduction of two new statutory duties that
will bear heavily on finance directors.

In relation to capital financing there will be a statutory requirement for each local
authority to set and arrange their affairs to remain within prudential limits for
borrowing and capital investment. Advice on fulfilling this responsibility is set out
in CIPFA’s draft Code?. The Government also intends to ensure that local
government officers (particularly s151 officers) and external auditors have the powers
they need to ensure that the legal requirements are complied with in discharging their
responsibilities for capital finance.

There will also be a new statutory duty on the finance director to report to the
authority, at the time the budget is considered and the council tax set, on the
robustness of the budget estimates and the adequacy of financial reserves. This will
be a public report. The Secretary of State in England or the National Assembly for
Wales will have powers to specify in regulations a statutory minimum level of
reserves that will be used if authorities fail to remedy deficiencies or run down
reserves against the advice of the finance director.

CIPFA is in the process of updating its 1995 occasiona paper on reserves and
balances to assist finance directors in discharging their responsibilitiesin thisarea. A
revised version will be published soon.

The finance director will aso have a key role to play in fulfilling the requirements of
the statutory duty set out in the Local Government Bill for authorities to keep their
finances under review during the year and take action if there is evidence that
financial pressures will result in a budget overspend or if there is a shortfal in
income.

2 The ODPM has recently consulted on the Accounts and Audit Regulations 2003 for England — the closing
date for comment was December 9, 2002.
2 Draft Code on a Prudential Framework for Local Authority Capital Finance, CIPFA, December 2001.
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3.24

3.25

3.26

3.27

In England, the finance director of an authority will have an important role to play in
improvement planning linked to the Audit Commission’'s Comprehensive
Performance Assessment (CPA) regime. In some circumstances, where an authority
is deemed to be underperforming, the authority and the finance director will need to
be prepared for Government intervention” which may involve the transfer of
functions or placing the authority into administration or franchising management.
The finance director clearly has a central role to play in ensuring that the authority’s
financial standing and financial management arrangements are sound and that such
interventions are unnecessary. However, if problems do arise that could lead to
intervention the finance director should as a matter of good professional practice
report his or her concernsinitialy to the executive.

WEDNESBURY PRINCIPLES

Although not a specific responsibility for finance directors alone they — along with the
monitoring officer and chief legal officer — should be adert to the ‘Wednesbury’
rules* which emphasise the importance of ensuring that when developing policy all
relevant matters are properly considered. The judgement in the case stated that an
authority’s action in exercise of a statutory discretion would only be regarded
unreasonable, in excess of the powers given by Parliament and therefore invalid if

o in making its decision it took into account matters which it ought not to take
into account, or

. it did not take into account matters which it should have taken into account, or

o even if the two previous conditions were satisfied the conclusion was so
unreasonabl e that no reasonable authority could ever cometo it.

These principles apply regardless of whether decisions on policy are taken by
individual members or collectively. In order to demonstrate that these principles have
been observed it is important that policy decisions and the associated advice are—as a
matter of routine— well and clearly documented®.

KEY ROLES

To be able to fulfil their statutory and public interest duties and to ensure that financial
arrangements remain robust and effective finance directors must make a positive and
effective contribution to an authority in five key areas. In effect these represent five
discrete though related roles as shown in the diagram below.

23

See the ODPM’s consultation paper ‘ Tackling poor performance in local government’, August 2002 and

‘Government action following the Comprehensive Performance Assessment’, ODPM, November 2002.

2 Associated Provincial Picture Houses v Wednesbury Corporation (1948).

% |n England and Wales model constitutions under the Local Government Act 2000 require authorities to
ensure that (as with the council, its committees and sub committees) all decisions made by members of the
executive (either collectively or individualy) are based on sound professional advice from officers. All
decisions taken by members of the executive (individually or collectively) have to be recorded and published.
The decision record has to include the reasons and any relevant interests.
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FULFILLING STATUTORY AND PUBLIC INTEREST RESPONSIBILITIES

3.28 Each of these five roles is critical to the achievement of the finance director’'s
statutory responsibilities and this needs to be recognised in an authority’s
organisational structure and arrangements.  The finance director should alert the
authority to any areas in which arrangements adopted by the organisation may
militate against the discharge of hisor her statutory responsibilities.

3.29 Regardless of an authority’s structure, it should be remembered that, whilst there can

be considerable delegation of authority for financial matters, there can be no

delegation of the ultimate responsibility — that rests at all times with the finance
director.

3.30 The sectionsthat follow look in detail at each of the finance director’ s five key roles.
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4.1

4.2

4.3

4.4

4.5

4.6

MAINTAINING STRONG FINANCIAL MANAGEMENT UNDERPINNED
BY EFFECTIVE FINANCIAL CONTROLS

Financial management, administration and stewardship functions are well established
inlocal authorities and the finance director obviously has akey rolein this area.

In addition to the finance director’s responsibilities to the authority, a wider role also
exists in relation to the general public. The local authority is regarded as the trustee
of local citizens money, and the finance director has the prime obligation and duty to
them to manage the authority’s resources prudently on their behalf as established in
the 1906 de Winton case (see paragraph 3.2). In effect this means that the finance
director has a personal responsibility for the stewardship and safeguarding of public
money and for demonstrating that high standards of probity exist. Strong financial
management, accurate financial reporting and effective financial controls are
therefore central to the finance director’srole.

This role was strengthened by the Local Government Finance Act 1988 (in England
and Wales) which requires the finance director to report inappropriate financial
management as well as wrongdoing (see paragraphs 3.7 to 3.10). The 2002 Local
Government Bill (England and Wales) further emphasises the importance of sound
financial management by introducing a statutory duty on local authorities to monitor
income and expenditure against their budget and be ready to take action if overspends
or shortfallsin income emerge.

Recent policy initiatives that have affected the management and financing of local
authorities have placed even greater emphasis on the need for the finance director to
ensure that financial management is sound, that public money is safeguarded and that
effective financial controls are in place. Such changes include new approaches to
political management, an increasing emphasis on an enabling role, the growth of
partnership working, devolved financiad management, innovative approaches to
procurement, internal trading, the PFI and local authority involvement in arms length
companies. Inlocal authorities, asin other types of organisations, the development of
more devolved or innovative ways of doing business strengthen the need for a strong
co-ordinating financial role and emphasise the importance of the finance director’s
statutory responsibilities.

Consistency of standards and transparency in financial activities are essential. In this
context, CIPFA’s view is that the statutory role of the finance director does not stop at
the boundaries of the local authority but extends into its partnerships, devolved
arrangements, joint ventures and companies in which the authority has an interest.

Where the authority operates in partnership or other arrangements, the finance
director must ensure that roles and responsibilities are clearly defined within a sound
framework of effective controls. In other words, the finance director needs to be
satisfied that appropriate arrangements are in place to conduct the business of the
partnership effectively? and that his or her own responsibilities are clear.

% For detailed guidance on partnerships see Sterling Work : Financial Control and Budgeting for Local
Authority Partnerships: a practical guide, CIPFA 2001.
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4.7  Increasingly as partnership working spreads and new models are introduced (for
example aligned or pooled budgets between health bodies and local authorities)
situations will arise where the finance director may be required to take on an
additional subsidiary role. For example a number of services (fire, police, valuation)
are traditionally managed by ‘joint boards' or separate authorities that appoint a
treasurer and clerk from a ‘lead authority’.  In other situations, local authority
business may be conducted through corporate entities that are subject to Companies
Act requirements.  The finance director may be appointed as a director of such a
company.

4.8  From time to time these arrangements may give rise to potentia conflicts of interest.
It isimportant that the finance director is alert to this possibility and makes clear that
his or her allegiance ultimately lies with the authority for which he or she is the RFO.
Where the finance director is acting in an advisory role, the advice given must be
objective and potential conflicts of interest declared. 1n some circumstancesit will be
appropriate for the finance director to declare an interest and take no part in the
discussions concerning the particular issue. In others it may be that safeguards are
needed to ensure that no conflict can arise — for example by delegating responsibility
for the authority’s interests in a company to a deputy. In extreme circumstances, it
may be appropriate for the finance director to resign from his or her subsidiary role.

ACTIVITIES

4.9  Thekey activities that the finance director is responsible for when maintaining strong
financial management and effective financial controls are set out below. In each case
we identify one or two main tasks that are involved in the performance of the
activities

Key Activities Main Tasks

Advising on corporaterisk | Assisting the authority to identify past, current and
profiling and management, | futurerisks and liabilities, their likelihood of

including safeguarding occurring and their likely magnitude.

assets, risk avoidance and _ . o

insurance Assisting the authority to develop a systematic risk
management strategy and to put in place appropriate
risk management procedures (including insurance).

Advising on effective Assisting the authority to put in place an appropriate

systems of internal control control environment and effective internal controls
that provide reasonabl e assurance of effective and
efficient operations, internal financial controls and
compliance with laws and regulations.

Ensuring that these controls are an integral part of the
authority’ s underlying framework of corporate
governance and that they are reflected in its local
code.

Ensuring thereis an Ensuring that the authority putsin place effective
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effective system of interna
financial control

internal financial controls covering codified guidance,
budgetary systems, supervision, management review
and monitoring, physical safeguards, segregation of
duties, accounting procedures, information systems
and authorisation and approval processes.

Ensuring that clear financial regulations®” exist, are
updated regularly and understood by all.

Ensuring that external auditors, members, inspectors
and officers are aware of the authority’s financial
arrangements and controls.

Signing the authority’ s published statement on
internal financial control in line with the Statement of
Recommended Practice on Local Authority
Accounting in the United Kingdom.

Ensuring that financial
management arrangements
are sound and effective

Providing advice on implementing effective financial
management arrangements within changing service
delivery arrangements.

Ensuring that financial management arrangements
complement service management responsibilities.

Ensuring a prudential
financial framework isin
place

Ensuring that the authority maintains a prudential
financial framework; keeps its commitmentsin
balance with available resources; monitors income and
expenditure levels to ensure that thisbalanceis
maintained and takes corrective action when
necessary.

Ensuring that budget cal culations are robust and
reserves adequate, in line with CIPFA’s guidance®.

Ensuring that there are sound medium and long term
financial plansfor both revenue and capital and that
these are subject to regular review to confirm the
continuing relevance of assumptions used.

Ensuring that there are sound asset management plans.

" For more detail see, Financial Regulations for a Modern English Local Authority, CIPFA, 2001.
% Revised CIPFA guidance on reserves and balances will beissued soon.
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Ensuring that any
partnership arrangements
(or other innovative
structures for service
delivery) are underpinned
by clear and well
documented internal
financial controls

Advising on financial appraisal, budgeting, financial
control, reporting, governance and performance
management of partnership arrangements™.

Ensuring that when the authority is the * accountable
body’ (for example under aNew Deal for
Communities programme) there are effective controls
and governance arrangements in place.

Securing effective
arrangements for prudential
borrowing, treasury
management, pensions and
trust funds

Ensuring the effective management of cash flows,
borrowings and investments of the authority’s own
funds or the pension® and trust funds it manages on
behalf of others; ensuring the effective management of
associated risks; pursuing optimum performance or
return consistent with those risks.

Ensuring compliance with CIPFA’s Code on a
Prudential Framework for Local Authority Capital
Finance (once finalised).

Ensuring compliance with CIPFA’s Code of Practice
for Treasury Management®.

Ensuring thereisan
effective internal audit
function and assisting
management in providing
effective arrangements for
financia scrutiny

Ensuring that the authority has put in place effective
arrangements for internal audit of the control
environment and systems of internal control as
required by professional standards and in line with
CIPFA’s Code of Practice™.

Ensuring that the reporting arrangements for internal
audit are clear and that these include the right of
independent access to officers and members and a
clear understanding that internal audit is independent
of the activities audited.

Advising councillors and corporate management on
effective arrangements for financial scrutiny.

% see Serling Work : Financial Control and Budgeting for Local Authority Partnerships : A practical Guide,
CIPFA, 2001

30

Schemein the UK, CIPFA, 2002.
3 Code of Practice for Treasury Management in the Public Services, CIPFA 2001.
¥ Code of Practice for Internal Audit in Local Government in the United Kingdom, CIPFA, 2000.
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Advising on anti-fraud and
anti-corruption strategies
and measures

Assisting the authority to put in place effective anti-
fraud and anti-corruption strategies and measures to
deter, prevent, detect and investigate allegations and
instances of fraud and corruption, both on the
authority by external parties and within it.

Securing effective systems
of financial administration

Ensuring that effective systems and procedures for
financial administration are in place that meet the
requirements of the law and of other partner
organisations. For example revenue collection and
payment systems should ensure that income collected
and payments made are accurate, complete, timely and
in accordance with legal requirements.

Ensuring that statutory and
other accounts and
associated claims and
returns in respect of grant
are prepared

Ensuring that accounting and financial information
systems provide a comprehensive, consistent and
accurate record of the authority’ s financial
transactions.

Ensuring that the financial statements are prepared on
atimely basis, meet the requirements of the law,
financia reporting standards and professional
standards as reflected in the Statement of
Recommended Practice on Local Authority
Accounting in the United Kingdom devel oped by the
CIPFA/LASAAC Joint Committee.

Certifying that the annual statement of accounts
presents fairly the financial position and transactions
of the authority.

Ensuring that arrangements are in place so that other
accounts and grant claims (including those where the
authority is the accountable body for community led
projects such as the New Dea for Communities
programme) meet the requirements of the law and of
other partner organisations and meet the relevant
terms and conditions of schemes.

Ensuring that arrangements are in place so that claims
and returns are accurate, complete, timely and
supported by adequate working papers and that, where
required, CFO certificates are given following the
appropriate degree of review.

TECH4/FMP/AG/pmh/1613
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5.1

5.2

5.3

CONTRIBUTING TO CORPORATE MANAGEMENT AND LEADERSHIP

Effective corporate management enables authorities to pursue policy and service
objectives within the law and in a properly controlled manner. Although councillors
have ultimate responsibility for agreeing priorities and policy objectives, it is the
corporate management team at officer level that is responsible for policy
implementation, for leading and managing staff and for ensuring that there is an
effective approach to performance management.

Regardless of the organisational and political structure it is important to distinguish
between councillors' responsibility for leading the authority, representing citizens and
establishing policies and officers' responsibility for day to day managerial and
operational decisions relating to the implementation of those policies.

The finance director has an essential part to play in the corporate management of the
authority and the key activities and related main tasks are set out below

Key Activities Main Tasks

Contributing to the effective | Participating in the development of the authority’s
leadership of the authority | vision and objectives.

Participating in the development of strategies to meet
the authority’ s objectives.

Actively seeking to increase or diversify the
authority’ s resource base, within an appropriate risk
management strategy.

Anticipating economic, political, legislative and
technical changes affecting the environment in which
the authority operates and contributing to the
assessment of their implications and tranglation into
appropriate policies, objectives and strategies.

Ensuring that there is a medium term financial
strategy and providing detailed financial forecasts to
assist in the development of the authority’ s plans and
strategies.

Ensuring that the medium and long term financial
implications are taken into account as policies and
strategies are devel oped.

Ensuring that policy objectives and the resources
required to achieve them are reconciled with each
other.

Exercising leadership by conducting himself or herself
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in accordance with high standards of personal
behaviour.

Contributing to the
management of the
authority

Playing akey role in the authority’s corporate
management, having a strong working relationship
with leading councillors, portfolio holders, other chief
officers and the authority’ s partners based on mutual
respect and trust and a clear understanding of roles
and responsibilities.

Playing afull part in the authority’s policy and
strategy development and ensuring that resourcing
issues are taken into account.

Participating in the development and annual review of
the authority’slocal code of corporate governance to
demonstrate openness, inclusivity, integrity and
accountability in all aspects of the local authority’s
affairs. In particular advising on aframework of
systems and processes that can give an assurance of
sound financial management.

Assisting the authority to put in place as part of its
corporate governance arrangements a culture and
control environment that complements service
delivery arrangements.

Assisting the authority to put in place an appropriate
code of conduct and ethical framework that defines
the standards of personal behaviour to which all
councillors® and employees® subscribe.

Participating in the development and maintenance of
the authority’s local constitution (where required)®
and related protocols.

Assisting in the development of an effective
performance management framework and ensuring
that financial and non-financial information are
brought together in a meaningful way.

% In England and Wales the authority’s Standards Committee is responsible for advising the Council on the

adoption/revision of the Members' Code of Conduct and for monitoring its operation.

In Northern Ireland

thereis avoluntary code of conduct for elected members drawn up by the DOE in 1992.
% A statutory ‘ Code of Conduct for Employees' is expected to be issued soon for England. Thiswill form part

of employment terms and conditions.

In Wales the references are: Local Government Wales The Code of

Conduct (Qualifying Local Government Employees) (Wales) Order 2001. Loca Government Wales The Code
of Conduct (Non-qualifying local government employees) (Wales) Regulations 2000. S| No 2278 (W168).
% Every local authority in England and Wales is required to have a written constitution under the Local

Government Act 2000.
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Ensuring that the authority’ s approach to financial and
performance reporting isin line with statutory and
professional requirements.

Ensuring that the authority’s
financia resources are well
managed

Ensuring that there are consistent and rigorous
processes for constructing and monitoring capital and
revenue budgets and that they support the authority’s
strategic objectives and policies.

Ensuring that budgets are aligned with managerial
responsibilities.

Ensuring that timely, accurate and impartial financial
advice and information is provided to assist in
decision making and to ensure that the authority meets
its policy and service objectives and provides effective
stewardship of public money and value for money in
its use.

Ensuring that al policy or management initiatives are
supported by authoritative advice on any taxation
implications.

Contributing to cross-
authority issues and to the
development of the
authority

Assisting the authority to adopt an integrated approach
to service delivery within the authority.

Assisting the authority to identify opportunities and to
realise those opportunities in a managed way.

Advising on the authority’ s approach to procurement
by evaluating the financial implications of optionsto
‘make, buy or share’ services.

Advising on the authority’ s approach to developing
and implementing an effective approach to improving
Sservices.

Adopting an integrated approach with partnersto
ensure the best use of public money and collaborative
working.

Assisting in the devel opment and maintenance of the
authority’ s information strategy including its 1T
strategy>® and approach to data security.

% See Achieving an Information Strategy, CIPFA, 1995.
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Assisting the authority to develop an effective
approach to the exploitation of information and
communications technology.

TECH4/FMP/AG/pmh/1613

26




6.1

6.2

6.3

6.4

6.5

6.6

6.7

SUPPORTING AND ADVISING DEMOCRATICALLY ELECTED
REPRESENTATIVES

Councillors are the politically accountable policy-makers of a local authority. For
local government as a whole to be effective there needs to be a strong working
partnership between councillors and officers based on mutual trust and respect and a
clear understanding of respective roles and responsibilities.  In particular it is
important to recognise that councillors are responsible for defining the authority’s
core aims, policies and priorities based on impartial, clear and professional advice
from officers.

Recent changes to structures of political management in England and Wales,
emphasise the distinctive nature of executive and scrutiny activities. This was
introduced by the Local Government Act 2000 which requires all principal authorities
with populations above 85,000 to introduce one of three models® that separate
executive and overview and scrutiny functions. Authorities with populations below
85,000 can follow a fourth option — a modified committee system but with a
requirement for overview and scrutiny.

The Local Government Act 2000 also alows individua members of the executive to
take formal decisions themselves athough they are expected to seek advice from
relevant officers.

In Scotland and Northern Ireland decisions have to be taken formally by the full
council, officers (under delegated powers) or politically balanced committees.

The new structures mean that executive and scrutiny functions are explicit and
identifiable with some inevitabl e tensions between the two roles.

Whatever form the executive takes, its responsibility is to exercise political leadership
on behalf of the authority and to represent the area and its community by

o trand ating the wishes of the community into strategies and policies

building coalitions and partnerships
. preparing policy plans and proposals
. taking decisions on resources and priorities

o drawing up the annual budget, including capital plans and longer term
forecasts, for submission to the full council

o monitoring activities to ensure effective delivery of strategy and programmes.

The scrutiny function

3" The three models introduced by the Local Government Act 2000 are an elected mayor with executive powers;
aleader and cabinet with executive powers; adirectly elected mayor with appointed council manager.
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o reviews, questions and evaluates policies set and decisions taken by the
executive

o monitors the effective delivery of strategy and programmes in terms of policy
impacts and outcomes (ie not day to day detailed monitoring).

6.8  Chief officers are responsible for supporting the council, executive and scrutiny
functions and are accountable to them all. They advise on, and enact, the policies of
the authority. The finance director therefore has a key part to play in supporting all
functions of the authority. He or she must be impartial and objective in providing
support and advice to all councillors as individuals, to all political groups, and to both
executive and scrutiny functions and must maintain the confidentiality of that advice
where appropriate. It is essential that al councillors understand that this is the
approach being followed, and that they recognise the importance of the finance
director having a clear overarching responsibility for advising all ‘branches of an
authority (see paragraph 9.9).

6.9 To be able to fulfil this role effectively the finance director must have access to all
councillors — individually and collectively —and viceversa. It is also important that
the finance director establishes good professional working relationships with
councillors founded on mutual trust and respect. In some structures the finance
director will need to work particularly closely with individual councillors — for
example where there is a portfolio holder for finance in a cabinet or chair of a scrutiny
committee with particular responsibilities for finance. In such circumstances it is
essential that the finance director maintains an objective and independent approach so
that his or her standing in the eyes of other councillorsis not compromised.

6.10 Thekey activitiesfor thisrole and related main tasks are set out below

Key Activities Main Tasks

Advising on protocols Assisting in the development of a protocol® which
setting out the respective clearly sets out the roles and responsibilities of both
roles and responsibilitiesof | democratically elected councillors, whether acting in
councillors and officersfor | executive or scrutiny roles, and of officersfor
financial management financial management, including delegated
authority/powers®.

® This protocol will form part of an authority’s local constitution where one exists. Every local authority in
England and Wales is required to have awritten constitution under the Local Government Act 2000.

¥ The Local Government Act 2000 (Constitutions) England Direction 2000 and The Local Government Act
2000 (Local Authority Constitutions) (Wales) Direction 2001 require local authorities to include in their written
constitutions a scheme of delegations for functions that are the responsibility of the executive and those
functions exercisable by individual executive members.
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Advising on the financial thresholds for ‘key’
decisions™ where there is a requirement to do so.

Providing advice to
councillors on devel oping
an overal financia strategy
that serves policy and
service objectives

Ensuring that effective arrangements are in place and
sufficient resources available to provide accurate,
complete and timely advice to support councillors
strategy development proposals and resource requests
for front line services.

Assisting councillors in assessing and reconciling the
resources needed for policy developments.

Ensuring that the organisation’ s total available

capital and revenue resources and partnership
opportunities are quantified and that clear forecasts to
facilitate medium term planning are devel oped.

Ensuring that clear, timely, accurate adviceis
provided to the executive and the scrutiny functions
on what considerations can legitimately influence
decisions on the allocation of resources, and what
cannot.

Ensuring that an overall financia strategy for the
executive is formulated that meetsiits policy and
service objectives and ensures the best use of the
organisation’s available capital and revenue
resources and partnership opportunities. Promoting
innovation within an appropriate risk strategy.

Reporting clearly on what factors have been taken
into account and what options and alternatives have
been considered in reaching the executive's chosen

strategy.

Ensuring that advice is provided to the scrutiny
function in reviewing the executive' s strategy and in
formulating its own proposals.

Helping councillors to
identify priorities, prepare
the annual funding
plan/budget and identify
how resources will be used

Ensuring that the financia strategy is trandlated into
firm funding plans/budgets that are lawful.

Ensuring that clear, timely, accurate adviceis
provided to the executive in setting the funding
plan/budget.

Ensuring that advice is provided to the scrutiny

0 Regulation 8 of the Local Authority (executive arrangements) (access to information) (England) Regulations
2000 sets out the definition of key decisions that must be included in the authority’s ‘forward’ plan. In Wales
the regulations are The Loca Authorities (executive arrangements) (decisions, documents and meeting) (Wales)
Regulations 2001 W178. In Wales there are no ‘key decisions — all executive decisions are treated in the same
way. Thereis aso no requirement to produce a forward plan but it is strongly encouraged in the guidance.
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function in considering the funding plan/budget.

Ensuring that adviceis provided on the levels of
reserves and balancesin line with good practice
guidance™.

Helping councillors to
monitor financial
performance against the
annual funding plan/budget

Ensuring that councillors' roles and responsibilities
for monitoring financial performance/budget
management are clear, that they have adequate access
to financial skills, and are provided with financial
training on an ongoing basis to help them discharge
their responsibilities.

Ensuring that timely, accurate and impartial adviceis
provided to the executive and the scrutiny functions
on financial/budgetary performance.

Ensuring that al ‘branches
of the authority (including
the full council, executive
and scrutiny functions
where such arrangements
exist, administration and
opposition groups and
individual councillors)
receive advice and
information

Ensuring that clear, accurate, impartial professional,
advice, support and information is provided to the
executive (including individual members of the
executive) and the scrutiny functions to ensure that
the authority meetsits policy and service objectives,
promotes innovation, continuous improvement and
provides effective stewardship of public money and
value for money inits use.

TECH4/FMP/AG/pmh/1613
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7.1

7.2

7.3

SUPPORTING AND ADVISING OFFICERS IN THEIR OPERATIONAL
ROLES

Aswell as ensuring that support is provided to councillors as they agree priorities and
develop policy the finance director has a key role to play in supporting and advising
officers as they put together strategies for implementing the authority’s agreed aims.
Sound financial strategies and the provision of advice and information to support
officers in this way are essentia if authorities are to pursue the aims agreed by
councillors within the law and in a properly controlled manner.

This section is concerned with the finance director’s role in assisting officers in their
work to support strategy development and in service delivery for individual services.
In most circumstances, service directors will also have a responsibility for financial
management and an effective partnership between the finance function and other
functions is therefore essential. As with all forms of partnership, clarity of roles and
responsibilities is key to effective working. To ensure that the relationship between
finance and other functions works well it is important that there is a good
understanding throughout the authority of the role finance plays and its importance.

The finance director’ s key activities and related main tasks are set out below

Key Activities Main Tasks

Ensuring that thereisan Ensuring that the role of finance and importance of
effective approach to sound financial management is understood at all levels
financial management within the authority.

Ensuring that the role of financeis covered in the
authority’ s induction programme and that appropriate
training is provided to all those with financial

responsibilities.
Ensuring that financial Ensuring that effective arrangements are in place to
strategies serve policy and | provide accurate, complete and timely advice to
service objectives officersto support strategy development proposals for

front line services.

Advising officers of the financial consequences
(including costs and resources) of partnership
opportunities and risks to support strategy development
proposals for front line services.

Ensuring that support is provided in the identification,
selection and financial analysis of alternative courses
of action.

Ensuring that financial considerations are taken into
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account as service policies/strategies are devel oped.

Ensuring that the
authority’ s resources are
well managed

Ensuring that clear financial regulations and operating
procedures exist, are updated regularly and understood
by all.

Ensuring that financial information is provided to
facilitate the efficient and effective use of resources.

Ensuring that budgets are
properly managed

Ensuring that officers' roles and responsibilities for
budget devel opment, management and monitoring are
clear, that budget managers have adequate access to
financia skills, and are provided with financial training
on an ongoing basis to help them discharge their
responsibilities.

Ensuring the provision of clear, well presented, timely,
complete and accurate information and reports to
budget managers and senior officers on the budgetary
and financial performance of the authority.

Ensuring that appropriate management accounting
systems, functions and controls are in place so that
finances are kept under review on aregular basis.

Ensuring that these systems, functions and controls
apply consistently to all activitiesincluding
partnerships arrangements, outsourcing or where the
authority is acting in an enabling role.

Ensuring that financial
advice and information is
provided

Ensuring that effective arrangements are in place to
provide appropriate, complete and timely advice and
information to officers to support decision making,
probity, stewardship, value for money and legality in
service delivery.

Advising on performance
management and
measurement

Advising on objective and target setting.

Advising on appropriate performance measurement
systems and on applying benchmarking data.
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8.1

8.2

8.3

8.4

8.5

8.6

LEADING AND MANAGING AN EFFECTIVE AND RESPONSIVE
FINANCIAL SERVICE

As well as advising and supporting councillors and officers as they develop and
implement policy objectives, the finance director is aso responsible for the direct
provision of some services involving the collection and payment of monies. The key
services that often fall into this category are the billing and collection of local taxation
and charges for services and the payment of, for example, salaries and wages,
creditors, housing benefits and pensions to retired officers. These activities bring the
finance function into direct contact with members of the public and, in the case of
benefits administration, with some of the most vulnerable people in the community.

As far as the mechanics of providing these ‘direct’ services is concerned, there can be
anumber of models including in-house, out-sourced or partnership —in each case, the
finance director has akey roleto play in line or contract management.

The finance function also comes into contact with members of the public, external
auditors, inspectors and the media when providing financial and performance
information. In managing the relationship with external stakeholders, the finance
director must ensure that the finance function is responsive and that it tailors its
services to suit their different needs. It is particularly important that there is a good,
professional working relationship between the finance director and external auditors
and inspectors.

The finance director must also lead and manage the authority’ s finance function and
ensure that it is adequately resourced and fulfils the needs of internal customers. In
particular, the finance director is responsible for ensuring that there are high standards
of performance throughout the finance function whether it is provided directly, in a
devolved environment or on an outsourced or partnership basis. A key aspect of this
responsibility is ensuring that finance staff — whether or not they are managed directly
by the finance director — are trained for their tasks and that their roles, duties and
accountabilities are clear.

The finance director must aso fulfil the role of ‘head of profession’ and provide a
focus for all finance professionals in the authority. To encourage commitment from
finance staff it may be helpful to establish awritten protocol that sets out relationships
and responsibilities so that all officers are clear about linkages.

Key activities that the finance director needs to undertake in this area and related
main tasks are set out below
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Key Activities

Main Tasks

Securing high standards of
performance and service to
the public

Ensuring that the mode and standards of financial
service delivery are responsive to customer needs.

Ensuring that appropriate guidance and training is
available for front-line finance staff in dealing with
members of the public.

Ensuring that there is an effective approach to
performance management in relation to the financia
service.

Exercising leadership by conducting himself or herself
in accordance with high standards of personal
behaviour and by taking steps to develop a personal
understanding of the needs of customers.

Ensuring that payments are made on time, accurately
and in accordance with prevailing legal requirements
and recipients’ entitlement.

Ensuring that income is collected as quickly,
efficiently and sensitively as possible.

Demonstrating
accountability to members
of the public and the
community by providing
robust financial and
performance information

Ensuring that financial and performance information
presented to members of the public, the community
and the media covering resources, financia strategy,
service plans, targets and performance is accurate,
clear, relevant, robust and objective.

Ensuring that financial information and advice
provided to individuals and other bodiesis accurate,
clear, relevant, robust and objective.

Establishing a good,
professional working
relationship with external
auditors, inspectors and
other statutory agencies

Ensuring that financial and performance information
provided to external auditors and inspectorsis
accurate, clear, relevant, robust and objective.

Ensuring that external auditors and inspectors have a
good understanding of the authority’ s financial
arrangements and controls.
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Ensuring that the services
provided by the finance
function are in line with the
expectations and needs of
itsinternal stakeholders

Ensuring that there are suitable processes for
consulting with stakehol ders.

Ensuring that there is a clear understanding of what
the finance function will provide, the timescales,
format and content.

Ensuring that the mode and standards of service
provided are responsive and tailored to meet the needs
of stakeholders.

Ensuring there are high
standards of performance
throughout the finance
function

Ensuring that there are suitable processes for
reviewing standards of service delivery and customer
satisfaction levels.

Leading and managing the
finance function

Exercising leadership by conducting himself or herself
in accordance with high standards of personal and
professional behaviour.

Ensuring that the finance function is adequately
resourced to discharge all of its responsibilities.

Demonstrating effective management skills so that all
finance staff are ‘ part of the team’.

Acting as head of profession
for al finance staff in the
authority

Demonstrating high professional standards and
maintaining up to date competencies and skills.

Encouraging al finance staff to maintain and update
their competencies and skills.

Ensuring that appropriate financial training is
available at all levels within the finance function.

Encouraging all relevant finance staff to register for
and participate in CPD schemes.
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9.1

9.2

9.3

9.4

THE POSITION AND INFLUENCE OF THE FINANCE DIRECTOR

The position and influence of the finance director in an authority affects the way in
which the roles are carried out and, therefore, how effective the finance director can
be.

CIPFA recognises that it is for each loca authority to satisfy itself that its
management arrangements and organisational structures are consistent with the law
and that they are in line with the principles of good corporate governance. If the
guidance set out in this Statement is followed we believe that it will provide assurance
that the finance director’ s statutory responsibilities are properly discharged and that —
as pat of the overall governance framework — there are strong and effective
arrangements in place for the management of the authority’s financial affairs. Thisin
turn will help the authority to ensure that its overall arrangements for supporting the
delivery of services are soundly based and effective.

The effectiveness of the finance director and the degree of control that he or she can
exercise depends on how the organisation structures both itself and the delivery of its
finance function. However, regardless of the structure adopted the need to fulfil the
statutory duties remains an absolute obligation. It is therefore essentia that financial
arrangements are reviewed regularly to ensure that the finance director can perform
his or her role effectively including meeting his or her statutory responsibilities.

In CIPFA’s view there are four key principles that need to be observed when
considering the position and influence of the finance director within an authority

o there should be a single finance director in each authority who is a qualified
member of a specified accountancy body* and is vested with the statutory
responsibilities for maintaining financial administration and stewardship,
including the Responsible Financia Officer (RFO) duties, and with the strategic
and corporate roles (contributing to corporate management and leadership;
supporting and advising democratically elected representatives; supporting and
advising officers in their operationa roles and leading and managing an
effective and responsive financial service)

o the finance director should be a member of the authority’s corporate
management team to ensure that financial and funding implications are factored
into discussions from the outset and should have a parallel right of access to
meetings of the authority’s political executive for all discussions that have a
financial dimension

o in order to ensure that there is an appropriate and clearly defined division of
responsibilities for the corporate management of an authority, such that no one
individual has unfettered powers of decision, the role of the finance director
should not normally be combined with the role of the chief executive. Where,
in particular local circumstances, authorities decide to combine these two roles,
overall governance arrangements should be reviewed to ensure that adequate

2 See paragraph 3.5
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9.5

9.6

9.7

9.8

9.9

checks and balances exist in relation to decison making by the chief
executive/finance director

o in order to ensure that the statutory duties are discharged effectively, the finance
director should be able to control and influence both the work programme of
internal audit in relation to those duties and the quantity and quality of staff
made available to undertake the relevant internal audit projects.

THE RESPONSIBLE FINANCIAL OFFICER DUTIES

The RFO duties have to be exercised by a qualified accountant in England and Wales
and desirably in Scotland. The reasons for that include the wider public duty
responsibilities, the code of ethics to which qualified accountants are expected to
adhere and the professional responsibility to secure the observance of relevant
accounting standards.

To exercise these statutory functions properly, the officer designated as the RFO must
have appropriate access to councillors and chief officers. The RFO cannot carry out
the statutory responsibilities of the post effectively without full knowledge of and
participation in the key policy decisions affecting the local authority.

To be in a position to satisfy the statutory responsibilities, both to the authority and
the general public, the RFO must be, and be seen to be, at the centre of the authority’s
decision and policy making processes — including access to the political executive.

CIPFA is aware that some authorities have separated the RFO duties from the director
who is responsible for financial management and/or placed the RFO at a lower level
within the officer structure. However, we believe that the statutory responsibilities™
and the strategic™ roles of the finance director should be vested in the same officer
positioned at the heart of the authority and not separated between two posts®. Thisis
because the proper functioning of the local authority’s financial management
responsibilities — including the provision of financial advice—is so central to the legal
responsibilities and the efficient and effective management of the local authority that
the responsibility for such services and advice needs to be exercised in a unified way
by one individual at the most senior level in the authority.

In CIPFA’s view, this means that the finance director should be responsible for
ensuring that al ‘branches of the authority receive timely, clear, accurate, impartial,
professional advice and support. This applies equally to the full council, executive
and scrutiny functions where such arrangements are in operation, to administration
and opposition groups and to individua members. In the event of an authority

% See section 3 of this Statement.

4 See sections 4-8 of this Statement.

% CIPFA acknowledges the specific situation in police authorities where there is both a ‘Police Authority
Treasurer’ and a ‘Force Finance Director’. The relevant guidance is the Home Office ‘Financia Management
Code of Practice’. This makes clear that the Police Authority Treasurer has overall responsibility for the
administration of the police authority’s financial affairs. However the Chief Constable has full responsibility
for the activities of the authority’s police force. Asaresult police authorities are expected to delegate financial
management to the Chief Constable (unless there are good reasons to the contrary). This delegation does not
include certain statutory obligations that remain the sole responsibility of the Police Authority Treasurer. Each
police force has a Force Finance Director who is responsible to the Chief Constable for financial activities.
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dividing this responsibility between two or more officers there would be a danger, in
CIPFA’s view, that conflicting advice could be given, resulting in confusion and
uncertainty and ultimately running the risk that statutory duties would not be fulfilled.

9.10 This view is backed up by the legal opinion that the term ‘administration’ in these
statutes means responsibility for managing the totality of the financia affairs of a
local authority, in all of its dealings (see Appendix A). The fact that the RFO also has
afiduciary duty to local citizens adds further weight to this argument.

9.11 Of course, CIPFA recognises that it is up to each individual authority to decide its
own organisational structure and that these will vary across the country. However the
approach recommended in this Statement is designed to provide an assurance that the
finance director can fulfil his or her statutory duties and that as part of an effective
framework of corporate governance, there are strong and effective arrangements in
place for the management of the authority’s financial affairs.

9.12 Where an authority chooses to have a RFO who is not the finance director it is
essential that there are a number of safeguards in place for the person who holds the
RFO duties

o the relative roles and responsibilities of the director with responsibility for
finance and the RFO should be set out clearly, as should delegated and
reserved powers

o the RFO should be able to contribute to papers for corporate management
meetings in advance and have access to decisions made

o the RFO should have the right to attend the part of meetings of corporate
management where financial issues are being considered

o the RFO should have unrestricted access to the chief executive, to corporate
directors and to councillors whenever he/she considers it appropriate to do so
. the RFO should be able to report direct to council, to the executive and to the

scrutiny function whenever he/she considersit appropriate to do so

o the RFO should have unfettered access to internal audit including the ability to
influence and control those parts of internal audit’'s work programme that
relate to the discharge of his or her statutory duties (see para 9.24)

o the RFO should have unfettered access to external audit and the inspectorates
to ensure that they have a good understanding and complete, up to date
information about the financial arrangements in operation in the authority.

A MEMBER OF THE CORPORATE MANAGEMENT TEAM AND ACCESS TO
THE POLITICAL EXECUTIVE

9.13 Because of the central role of finance to an authority and the finance director’s wider
responsibilities to the public, he or she should be a member of the corporate
management team, however that team is structured. This will ensure that the
corporate management team is able to factor in the financial and funding implications
of matters under discussion from the outset.
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9.14

9.15

9.16

9.17

9.18

This view echoes the conclusions of the report on The Financial Aspects of Corporate
Governance (the Cadbury Report)®® which pointed to the need for the proper
recognition of the role of finance at the highest management level —ie “boards should
recognise the importance of the finance function by making it the designated
responsibility of a main board director; who should be signatory to the accounts on
behalf of the board...” (para4.22).

To be able to satisfy his or her statutory responsibilities and wider public interest role
the finance director must be able to advise on the financia implications of policy and
strategy development from the outset. To be able to do this it is essentia that the
finance director has a right to attend any meeting of the political executive where
discussions have afinancia dimension.

As defined in paragraph 2.1, the term *finance director’ in this Statement refers to the
most senior officer in a local authority with responsibility for finance, but it is
recognised that this officer could have a variety of titles and may have other rolesin
addition to his or her financia responsibilities. Care needs to be exercised to ensure
that the finance director’s responsibilities in relation to finance (including his or her
statutory duties) are given sufficient time and attention and are not marginalized by
other responsihilities.

COMBINED CHIEF EXECUTIVE AND FINANCE DIRECTOR POSTS

Some authorities have combined the roles of finance director and head of paid service
(the chief executive). However, in CIPFA’s view this approach is difficult to justify
for three reasons

o the roles of each post are distinct — this is reflected in statute which makes
clear that the head of the paid service has line responsibility for all aspects of
executive management and is accountable to the authority for the ultimate
performance and implementation of the authority’s policy. The finance
director is responsible for financial advice, support and control and also is
responsible to local citizens as well as to the authority for ensuring that public
money is safeguarded

o by combining the roles, important checks and balances in the overal
governance and decision making structure of the authority are lost. In
particular, there is no clearly defined division of responsibilities for the
corporate management of an authority — as a result, the balance of power and
authority that ensures no one individual has unfettered powers of decision is
affected

o at apractical level combining the roles of chief executive and finance director
means that the advantages of an often productive working relationship at the
heart of the authority’ s corporate management is lost.

Although CIPFA believes a separation of the finance director and chief executive
roles makes sense in both governance and practical terms it is ultimately for an

46

The report was published in December 1992 with the aim of improving corporate governance in public

companies.
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authority to decide. However it is essential that if the roles are combined, robust
governance procedures are in place, including

o aclear exposition of the post’s roles, responsibilities and reporting lines
o clarity over the extent, range and application of delegated powers
o arrangements that allow for the rigorous scrutiny and challenge of the

postholder’s decisions and actions when considered necessary (including
clarity over the role and reporting arrangements of internal audit)

o aregular review of the role and responsibilities of the post to ensure that the
arrangement remains effective

o recognition and reinforcement of the monitoring officer’s role in the event of
challenge.

ELECTED MEMBERS AS FINANCE DIRECTORS?

9.19 An eected member cannot be the authority’s finance director as legislation requires
that authorities appoint one of their officers to fulfil the statutory role. In England
and Wales, section 80 of the Local Government Act 1972 disqualifies a member from
holding paid office or employment in the same authority.*’

RESPONSIBILITY FOR INTERNAL AUDIT

9.20 Internal audit is an important independent review activity that fulfils a critical role in
an authority’s approach to corporate governance. As far as management
arrangements for internal audit are concerned authorities have discretion. In England
and Wales, the Accounts and Audit Regulations 1996* place the responsibility for
maintaining an adequate and effective system of internal audit with the authority as a
whole, rather than (as previously) with the RFO, whilst recognising that in practice
most authorities would delegate the responsibility to an officer. The spirit of the
revision was intended to encourage councillors to take fuller ownership of control and
audit issues, especialy in the context of the wider corporate governance debate, not to
weaken the RFO Role.

9.21 In recognition of the fact that the chief internal auditor is unlikely to be on the
corporate management team, the responsibility for ensuring effective internal audit
should be that of a senior director who is at the heart of the corporate management of
the authority. This widely held professional view* means in practice that internal
audit should report on a line or contract management basis to either the head of paid
service or the finance director.

9.22 In deciding the line management arrangements which should be adopted authorities
need to bear in mind that the finance director’s RFO duties mean that he or she has a

4" In Scotland the Local Governance Bill includes a proposal to amend existing legislation so that Council
employees have to resign on election as a councillor rather than on nomination as a candidate.
8 The ODPM has recently consulted on the Accounts and Audit Regulations 2003 for England — the
closing date for comment was December 9, 2002.

For example as set out in Internal Audit A Guide to Good Practice for Internal Auditors and Their
Customers, issued jointly by ACCA, CIMA, CIPFA, ICAEW, ICAI, ICAS and the Ingtitute of Internal Auditors
in 1999.

49
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9.23

9.24

9.25

9.26

personal responsibility for the proper administration of the authority’s financial
affairs. These duties distinguish the finance director’s role in local government from
that of those in other organisations. The duties include responsibility for ensuring that
an effective system of internal controls is both set in place and operates effectively in
practice, in a corporate governance context. Internal audit is an essential part of this
control environment. To assist in the effective discharge of his or her statutory duties
(including section 114 of the Local Government Finance Act 1988 in England and
Wales and the amendment brought in by the Local Government Act 2000), the RFO
relies on internal audit, particularly in an environment that is becoming increasingly
devolved.

These statutory responsibilities of the finance director exist alongside the Accounts
and Audit Regulations 1996 for England and Wales. Although the Loca Authority
Accounts (Scotland) Regulations 1985 make no specific mention of internal audit in
Scottish local authorities, section 95 means that the finance director has responsibility
for ensuring effective internal audit arrangements.

In practice therefore the finance director needs to be able to influence and control
those parts of internal audit’s work programme that relate to the discharge of his or
her statutory duties. This also means that the finance director needs to be assured that
audit staff are competent, well trained and effective in their work. In CIPFA’s view,
the most sensible way of ensuring that these requirements are met is to make the RFO
directly responsible for internal audit.

Where an authority decides to adopt a different approach and the finance director does
not have delegated responsibility for internal audit there need to be explicit and robust
arrangements to ensure that the RFO’s statutory duties are not undermined and that
the requirements set out in para 9.26 are satisfied.

Whatever the arrangements are, the following principles should be followed to
facilitate effective internal auditing™

. the chief interna auditor should be professionally qualified® and a suitably
experienced individual to reflect the responsibilities of the role including the
need to liase regularly with and advise senior management

o the internal audit function should be adequately resourced and trained
o internal auditors should display an independent and objective attitude of mind

o internal audit should report without ‘fear or favour’ on a regular (and ad hoc
as necessary) basis to both the executive and scrutiny functions of the
democratic process, however they are organised

o internal auditors should be independent from the activities they audit

% These principles do not constitute the entirety of CIPFA’s views on effective internal auditing. A full
description is contained in the Code of Practice for Internal Audit in Local Government in the United Kingdom,
CIPFA, 2000.

®1 |t is recognised that in some authorities it will not be possible to attract a professionally qualified person —
however, this should remain the aim.
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o the performance of internal audit should be reported to, and reviewed by, the
executive function of the democratic process on aregular basis

o internal audit’s scope should cover the whole system of controls established by
the authority, not just the controls over financial accounting and reporting

o internal audit should have freedom of access to all councillors and officers
(particularly the head of the paid service, the RFO and the monitoring officer).

9.27 In some authorities, an audit committee®® may provide a focus for interna audit
reporting and for the performance review of internal audit, in others the executive may
fulfil this function itself. Such an approach can help avoid any real or perceived risks
of conflicts of interest and a lack of independence that may arise from officer
reporting lines.

9.28 ItisCIPFA’sview that the finance director’ s responsibility for internal audit, operated
through a rigorous and open regime enables the internal audit function to play its
proper part in the effective governance of alocal authority.

%2 CIPFA’sviews on Audit Committees are set out in ‘ Corporate Governance: A Framework for Public Service
Bodies, CIPFA, 1995. Thisisageneric guide that states ‘Boards' of public service bodies should establish an
Audit Committee comprising non-executive members with responsibility for the independent review of the
systems of internal control and of the external audit process.
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APPENDIX A

LEGAL OPINION FROM EVERSHEDS TO CIPFA ON THE ROLE OF THE
FINANCE DIRECTOR IN LOCAL GOVERNMENT

1

31

3.2

3.3

34

| am happy to confirm the advice | gave at the meeting of the Working Group on
the Role of the Finance Director in Local Government on 22 January 1999 on the
statutory responsibilities of the Finance Director.

In this note “Finance Director” refers to the most senior manager in a loca
authority with responsibility for finance. He/she may have a variety of titles and
may have other rolesin addition to financial responsibilities.

SECTION 151 OF THE LOCAL GOVERNMENT ACT 1972

This section requires that every local authority in England and Wales should

“make arrangements for the proper administration of their financial
affairs and shall secure that one of their officers has responsibility
for the administration of those affairs”.

The words “proper administration” are not statutorily defined nor have they received
judicial consideration. Section 58 of the Local Government Act 1958 had somewhat
narrower wording requiring authorities to make “safe and efficient” arrangements for
the receipt and payment of money.

In my view “proper administration” requires a somewhat wider consideration of all
aspects of local authority financial management and should include (inter alia):

compliance with the statutory requirements for accounting and internal
audit

ensuring the Authority’s (and ultimately its members’) responsibility for
securing proper administration of its financial affairs (Lloyd v McMahon
(1982) AC 625)

proper exercise of a wide range of delegated powers both forma and
informal (Provident Mutual Life Assurance Association v Derby City
Council (1981) 1 WCR 173)

responsibility for managing the financial affairs of the local authority in al
its dealings

recognition of the fiduciary responsibility owed to local taxpayers (Attorney
General v De Winton (1906) 2 CH 106).

This view is strengthened by Section 113 of the Local Government Finance Act
1988 which requires the responsible officer under Section 151 of the 1972 Act to
be a member of a specified accountancy body.

SECTION 114 OF THE LOCAL GOVERNMENT FINANCE ACT 1988

TECH4/FMP/AG/pmh/1613 43



APPENDIX A

The responsible officer under Section 151 of the 1972 Act had his or her duties
significantly extended by Section 114 of the 1988 Act which requires a report to
al the Authority’s members to be made by that officer, in consultation with the
Council’s Monitoring Officer, if thereis, or islikely to be unlawful expenditure or
an unbal anced budget.

5 ACCOUNTSAND AUDIT REGULATIONS 1996

These Regulations give responsibilities to the Finance Director relating to
accounting records and control systems and the Statement of Accounts.

6 Having considered the statutory provisions and such case law as is available |
have reached the view that:

o the Finance Director must be the Section 151 officer

o in this context “administration” means managing and taking responsibility
o he or she must have an accountancy qualification

. he or she should be on the Management Team

o the responsibility should not be split between two people.

7 This note deals with the position in England and Wales. There are broadly similar
provisions in Scotland.

CP McKay
March 1999
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APPENDIX B

LEGAL OPINION FROM EVERSHEDS TO CIPFA ON THE DEFINITION OF
OFFICER

Section 151 of the Local Government Act 1972, requires every Authority to “secure that one
of their officers has responsibility for the administration of those (financial) affairs’. Thereis
no definition of “officer”. It is thought that the term “staff” and “officer” in the Local
Government Act 1972 and elsewhere, are intended to embrace all employees of loca
authorities. For example, the Local Government (Staff Transfer Schemes) Order 1973,
defines “officer” for the purposes of the order as “the holder of any office or employment
under that council”.

There has been a recent employment case: Johnson-v-Ryan and Others (Employment Apped
Tribunal 2000), which held that on the facts of that case, a rent officer was aso an employee
of the District Council concerned. The case made the distinction between three categories of
office holder:

1 An office-holder whose rights and duties are defined by the office they hold and not
by any contract, such as police officer;

2. Those who retain the title “office-holder” but are in reality employees with a contract
of service; and

3. Employees who are both office holders and employees, such as company directors.
The case dso made a reference to the role of local authorities Chief Finance Officers and
suggests that a Chief Finance Officer is an office-holder and an employee, because hisher
duties are an integral part of the functions of the local authority.

On this basis, the safest course of action is for the Section 151 Officer to be an employee of
the council, although it is permissible for alocal authority to procure non statutory financial
management services from an individual on the basis of a contract for services.

R Mosley

Eversheds
June 2002
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APPENDIX C

GUIDANCE NOTE ON RECOMMENDED PROCEDURES RELATING TO A
REPORT MADE BY A CHIEF FINANCIAL OFFICER UNDER SECTION 114,
LOCAL GOVERNMENT FINANCE ACT 1988 (ENGLAND AND WALEYS)

Note: Throughout this note, reference is made to consulting the Chief Legal Officer
(CLO). The statutory duty, however, is to consult the Head of Paid Service and
Monitoring Officer (MO). The MO is often the CLO. Where (s)heis not, both should
be consulted. (The reference to CLO may have originated from the practice in some
authoritiesfor the Chief Executiveto also bethe Monitoring Officer. Since 28 July 2001
the Monitoring Officer cannot also be the Chief Executive (Head of paid service). The
Monitoring Officer cannot also be the Chief Financial Officer.) Thisnote was prepared
originally by a CIPFA working party for publication in Public Finance and Accountancy
in November 1988. It hasbeen updated for inclusion in this Statement by Ever sheds.

1 INTRODUCTION

1.1  Section 114 (1) of the Local Government Finance Act 1988 places a duty on the Chief
Finance Officer (CFO) as defined in that subsection to report certain matters to the
authority. Serious conseguences could follow making such a report and this note
recommends sound procedures and consultation particularly with the authority’ s Chief
Legal Officer (CLO) if that person is not the Monitoring Officer (in addition to
consultation with the Head of Paid Service and the Monitoring Officer as required by
law) prior to making the report.

1.2  Theduty of the CFO to report istriggered if s(he) believes that

o adecision involves (or would involve) unlawful expenditure
o acourse of action isunlawful and islikely to cause aloss or deficiency
o an entry of account is unlawful.

1.3  Inthose circumstances the CFO is required to make a report to the authority and send
acopy to every member and the external auditor. The course of conduct which led to
the report must not be pursued until the full council has considered the report. The
council must consider the report within 21 days and decide whether it agrees or
disagrees with the views in the report and what action it proposes to take.

1.4  Likewise the CFO must report to the authority where s(he) believes that the
authority’s expenditure is likely to exceed available resources. The authority is
prevented from entering into any agreements incurring expenditure until the council
has considered the report.

15 Regulations under the Loca Government Act 2000 have amended section 114 for
those authorities in England operating executive arrangements. In those cases such
reports are submitted to full council in respect of non-executive functions and to the
executive for executive functions.

1.6  Under the new sections 114A and 115B, the CFO'’ s report about unlawful expenditure
must be submitted to the executive, where it relates to actions taken by the executive.
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Copies must be sent also to all members of the authority and the external auditor (and
the council manager if there is one).

1.7  All action in respect of such a report must be suspended until the executive has
considered the report. The executive must provide a report to the authority, the CFO
and the external auditor, explaining what action, if any, isto be taken and the reasons.

1.8  This guidance note is intended to assist in the provision of sound legal (and financial)
advice to members of the authority but in the last analysis the duty to make a part V11|
report is placed on the CFO and nothing in this note derogates from that
responsibility.

19 The legidation raises issues that could place the CFO in conflict with his or her
employers. The consequences of submitting a part V111 report are unlikely to bein the
long term interests of the authority, its officers (or even local government generally) if
many have to be made. The need to issue a number of s114 reports would also
indicate that there are underlying problems with the overal performance of the
authority. Every action should be taken to avoid conflict by providing timely advice
to elected members and where possible offering aternative lawful solutions on
financial matters. However, at the end of the day section 114 imposes a statutory duty
on the CFO.

Preliminary matters

1.10 Theorigin of information giving rise to consideration of the need for apart VIII report
could be the CFO’s staff, an officer, a member of the authority, a member of the
public or the auditor. The attention of all elected members and all officers should be
drawn to the duty of the CFO and to his or her responsibility for signalling possible
subjects for investigation which may lead to a formal report. This could in part be
achieved by including details of the CFO’s statutory duty in the member/officers
protocol in the local authority’s written constitution which must be prepared and
maintained under section 37 of the 2000 Act. The topic should aso be included in
members' training programmes.

1.11 Making a report under sections 114 (2) and 114A(2) requires the CFO to make a
decision that an act or omission is or could be unlawful; this decision should only be
taken after full consultation with the Head of Paid Service, the authority’s Monitoring
Officer (MO) (and Chief Legal Officer (CLO) where the CLO is not the MO) whereas
a report under section 114 (3) requires a financial judgement on (essentialy) the
budget which the CFO could take alone. Even in a section 114(3) report the CFO is
required by statute to consult the Head of Paid Service (chief executive) and the MO
because other corporate and legal issues may well flow from the report and because
there may be overlaps with the MO’'s duty to report to the authority about
unlawfulness under the Local Government and Housing Act 1989 section 5.

1.12 MOs have a reciprocal duty to issue reports under section 5 of the 1989 Act and to
consult the Head of Paid Service (chief executive) and CFO on their reports.
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Circumstances of a developing situation (for example, shortage of budget resources or
a prospective unlawful act) should be distinguished from the imminent or actual
situation. Timing of apart VIII report will need careful thought and decision.

There may well be occasions when the chief executive (CE), the MO, the CLO or the
CFO will be asked for a view on matters which the authority has under consideration
but which if developed might lead to a part VIII report. A mere preliminary enquiry
or request should not lead to a formal report under the Act. If the situation develops
the need to report must be reviewed.

It is not considered that the provisions of sections 114 (2) and 114A (2) relate to cases
of discovered fraud (which could be the subject of criminal prosecution) — these
should normally be dealt with under the authority’ s financial regulations.

A decision will be needed whether to report or not on items which could be regarded
as outside sections 114 (2) and 114 A (2) such astrivia expenditure or loss of income
although there may be circumstances in which such areport may be justified.

In the case of action under section 114 (3) the need for a report arises only where an
authority’s total resources fall short of likely expenditure. It does not apply where,
say, a committee's budget is overspent — this might be the subject of a report outside
the provisions of part V111 athough this could in some circumstances amount to aloss
or deficiency under section 114 (2) (b) or 114 A (2) (b).

This note assumes that within the authority the CE, MO/CLO and CFO are three
separate posts; they may not always be so, athough there is now a statutory bar on
the CE or CFO being the authority’s MO. The authority’s MO may aso be the CLO.
Where (s)he is not, both should be consulted.

RECOMMENDED PROCEDURES

Having regard to the circumstances and the preliminary matters mentioned above the
procedure for a report under section 114 (2) or 114 A (2) — an unlawful act or
omission —is suggested as follows

o consult with the MO/CL O on the issue of unlawfulness

o consult the CE on the matter (s114(3A) and s114 A (3))

o if there is disagreement or doubt the CFO should ask the MO/CLO to obtain
Opinion of Counsel
. if there is still disagreement after Counsel’s Opinion, the CFO and MO/CLO

refer the matter to the CE for assistance on procedures but CEs should not
substitute their own advice, even where legally or financially qualified.

Under section 114 (3) where the matter is an unbalanced budget — real or potential —
the CFO is in a better position to come to a decision unaided. However it is
recommended
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o an informal indication is given by the CFO at avery early stage and an attempt
made to get immediate remedial action

o the likelihood of a report under section 114 (3) should be made known to the
CE at an early opportunity

° the CFO should consider informal consultation with the internal and external
auditor

o a this point the CFO has to decide the course of action. If it is decided to
proceed, go to next stage (see paragraph 2.3).

2.3  Wherethe CFO decides thereis acasefor apart VIII report

. if the action or expenditure is potential the CFO should draft a report stating
the facts and reasons and discuss with the MO, the CE and relevant chief
officers how to obviate the need for the report by remedial action. If
successful the matter will rest

o where action as above is not successful, or where the act or expenditure has
aready happened, the CFO should draft a report as above in consultation with
CE and MO. The report should clearly state that it is made under the relevant
sub-section of section 114 or section 114 (A) of the Local Government
Finance Act 1988 and the consequences. The CFO then ‘makes’ the report by
signing it personally

o the statutory duty to make a part VII1 report and send a copy to each member
of the authority and the external auditor rests on the CFO. The Act does not
say when a report is to be sent but implies it should be sent as soon as
reasonably practicable

o where an authority in England or Wales is operating executive arrangements
under the Local Government Act 2000 the report must be to the full council
and sent to each member of the council and to the auditor, if it relates to non-
executive functions or the likelihood of an unbalanced budget

o where the local authority is operating executive arrangements, and the
executive (or a person on their behalf) is about to make or has made a decision
involving unlawful expenditure, a loss or deficiency or an unlawful item of
account, the CFO must make the report to the executive, and send copies to
every member, the auditor and (in the case of a mayor and council manager)
the council manager

o the duty to make and send the report rests with the CFO and that starts the 21
day ‘prohibition period’ and in normal circumstances the timing of sending it
needs to be carefully considered in consultation with the ‘Proper Officer’ for
calling meetings (and the CE if not that officer)
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o part VI reports are likely to be made in highly contentious circumstances and
as such could be the target for legal challenge. They must therefore be subject
to most careful drafting, rehearsing all relevant matters and arguments besides
clearly advising as to the options or decisions sought.

Whatever the decision, the CFO must have taken all steps necessary to arrive at and
justify that decision. The CFO should ensure that there is a proper record of the
considerations leading to the decision.

The executive must then meet within 21 days to consider the CFO’s report and until it
does so it must take no action on the decision which is the subject of the report. After
considering the report, the executive must prepare a report which specifies what action
(if any) the executive has taken in response, what action the executive proposes to
take in response and when it proposes to take that action and the reasons for taking the
action. A copy of that report must be sent to the external auditor, every member of the
council and the CFO.

LIAISON WITH PROPER OFFICER RESPONSIBLE FOR CALLING MEETINGS:
(SCHEDULE 12 LOCAL GOVERNMENT ACT 1972)

It is for the Proper Officer to advise on procedure for considering the report but by
agreement such information could be included in the CFO’ s report or accompany it.

The report could be sent to each member of the authority as a separate document.
However, in the case of reports to the full council, it would be advisable to send the
report with the council summons to the meeting which will consider it. In the case of
reports to the executive, the report could be sent with the agenda for the meeting
which will consider it, but in addition copies will have to be sent direct to the
remaining members of the council and the council manager (if any). In both cases
copies of the report must be sent to the auditor.

The statutory duty to send the report is the CFO’s but it is recommended that normally
the authority’s usual procedure for sending reports to al members be followed.
However, proof of the sending of the report to individual addresses may subsequently
be needed, so specia arrangements for delivery may be required.
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OTHER MATTERS

Once the CFO has sent the report addressed to each member of the authority (or to
each member of the council, the executive and council manager (if any) where
executive arrangements are operating) and to the external auditor, his’her reporting
duty under part VIII has been completed®. In the case of authorities with executive
arrangements, the executive must then issue its report in response. The CFO, under
his’/her section 151 responsibilities may then have to advise full council on the
outcome. If the authority (or the executive) acts positively on the s114 (114A) report,
well and good; if not, any further formal action is to be taken by the external auditor
pursuant to section 6 of the Audit Commission Act 1998 or by the issue of an
‘advisory notice’ under section 19A or by applying to the Court for a declaration
under section 17 of the 1998 Act.

The authority’s standing orders and financial regulations should be compatible with
the part VII1 procedures.

In the light of these provisionsit is clearly essential that all reports to committees or to
the executive, an executive committee or an individual executive member containing
financial matters should be cleared with the CFO. The CFO should also have access
to all decision records, minutes and forward plans of executive key decisions.

The 1988 Act requires the authority to provide the CFO with sufficient resources to
carry out his/her duties under part VIII. These would include the cost of obtaining
advice and resources outside the authority if required.

The CFO’s duties under part VIII must be carried out by him or her personally and it
is recommended that (s)he nominates a person to act in his’her absence or when (s)he
isill under section 114(6).

The activities of companies set up by authorities appear to be outside the present
legislation for section 114/114A reports.

Where a report has been made under section 114(3), arrangements need to be made to
inform al persons, including school staff, who have delegated authority to enter
commitments, that such powers are suspended during the prohibition period.

%3 |f inadequate action is agreed in response to a s114(3) report the CFO may need to consider — in conjunction
with the CE, MO and (if necessary) take legal advice —whether or not a further report is required to address the
situation that then exists.
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FLOW CHART FOR SECTION 114 LOCAL GOVERNMENT FINANCE ACT 1988 (ENGLAND AND WALES) PROCEDURES

MATTER COMESTO THE ATTENTION OF

THE CFO
ACTION OR PAYMENT |
POSSIBLY ILLEGAL LIKELY CAPITAL EXPENDITURE LIKELY REVENUE EXPENDITURE
| EXCEEDSLIKELY RESOURCES EXCEEDSLIKELY RESOURCES
AFEF\I/EENTTHE (THISYEAR) (A FUTURE YEAR) (THIS YEAR) (A FUTURE YEAR)

CONFER WITH CLO/MO/CE
WASIT LAWFUL?

]
UNCERTAIN (NO) (YES)

GET INSEL'S ~ NOTIFY NOACTION
OPINION CE

(YIES) oy P> cropraFTs €———No)

PART VIII REPORT
NOACTION

AGREE REPORT WITH MO AND CE (AND
COUNSEL IF NECESSARY)

CFO ‘MAKES' (SIGNS) REPORT

WHERE EXECUTIVE ARRANGEMENTS OPERATE AND REPORT
I CONCERNS EXECUTIVE ACTION REPORT SENT TO EXECUTIVE,
| EVERY MEMBER OF AUTHORITY, THE AUDITOR AND COUNCIL
MEMBER OF AUTHORITY MANAGER/MAYOR (IF ONE EXISTS) OR IF IT RELATES TO NON
| EXECUTIVE FUNCTIONS, REPORT SENT TO EACH MEMBER OF
THE AUTHORITY AND THE AUDITOR

REPORT SENT BY CFO TO EVERY

PROHIBITION PERIOD BEGINS (THE
PROPOSED COURSE OF ACTION ISHALTED)

CONFER WITH CLO/MO/CE

WOULD IT BELAWFUL? I

NOTIFY CE: SEEK CORRECTIVE ACTION

FOR YEAR IN QUESTION

(YES) |
I
(NOT SUCCESSFUL) (succebsruL)
NO ACTION |
CFO DRAFTS
| PART VIII RTDORT NO ACTION
(SUCCESSFUL)
CONSULT WITH MO & CE
NO ACTION |

CFO ‘MAKES' (SIGNS) REPORT

REPORT SENT BY CFO TO EVERY
MEMBER OF AUTHORITY (OR TO
MEMBERS OF THE COUNCIL OR
EXECUTIVE WHERE EXECUTIVE
ARRANGEMENTS ARE OPERATING) &
THE AUDITOR

PROHIBITION PERIOD BEGINS
(ANY NEW AGREEMENT TO SPEND ISHALTED)

C:\linternet\pt\jan03_financedirector.doc

T
AUTHORITY COUNCIL/EXECUTIVE MUST CONSIDER

REPORT WITFIN 21 DAYS —l

PROPER OFFICER
HOLD MEETING TO CONSIDER REPORT
NOTIFIES AUDITOR
| OF DATE TIME AND
[ | PLACE OF MEETING

AGREE REPORT DISAGREE| REPORT

DECIDE REMEDIAL ACTION NOACTION

| | WHERE EXECUTIVE ARRANGEMENTS OPERATE,
I EXECUTIVE MUST REPORT ON ACTIONS (IF ANY)
PROHIBITION PERIOD ENDS NEXT DAY TAKEN IN RESPONSE, TIMING AND REASONS TO THE
| AUTHORITY, CFO AND AUDITOR
PROPER OFFICER NOTIFIES AUDITOR OF DECISION
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